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BOUDIN, Circuit Judge. Carl os Hernandez is a native

and citizen of the Dom nican Republic who entered the United
States as an immgrant in 1982. In 1989, Hernandez was
convicted in state court of distributing cocaine. As a result,
the INS commenced deportation proceedi ngs agai nst Hernandez,
charging him with being renpvable under section 241 of the
| mmi gration and Naturalization Act ("INA"), 8 US. C. § 1251
(1988), because his conviction qualified as an aggravated
felony, id. 8 1251(a)(4)(B), and a narcotics violation, id. 8§
1251(a) (11). (U S. Code references are to the 1994 edition
unl ess ot herw se indicated.)

I n Novenber 1989, Hernandez conceded deportability and
applied for a waiver of deportation under |INA section 212(c), 8
US C § 1182(c). At his hearing which comenced in August
1990, Hernandez argued that his famly ties to the United
States, job history, and rehabilitation made him eligible for
di scretionary relief from deportation. The inmm gration judge
di sagreed, denying Hernandez' request for waiver because the

"adverse factors in [his] case so greatly outweigh[ed] the



social and human considerations presented.” Her nandez was
ordered deported on Septenmber 4, 1992.1

Five days later, Hernandez' counsel filed a tinmely
notice of appeal with the Board of Immgration Appeals (the
"Board"). The notice stated that a brief on the i ssues woul d be
filed separately, but Hernandez' counsel failed to submt one.
As a result, on October 28, 1993, the Board summarily di sm ssed
the appeal, stating that Hernandez had failed to "nmeaningfully
identify the particular basis" for his claim 8 CF.R 8
3.1(d)(1-a)(i)(A) (1993). Al t hough under then-existing |aw
Hernandez had the option of appealing the Board' s decision to
this court, no appeal was taken. See |INA 8§ 106(a), 8 U S.C. 8§

1105a(a), repealed by Illegal Inmgration Reform and | mm grant

Responsibility Act of 1996 ("IIRIRA"), Pub. L. No. 104-208, 8§
242, 110 Stat. 3009-546, -612 (1996) (codified at 8 U. S.C. 8§
1252 (Supp. 11 1996)).

VWhy Hernandez did not pursue his renmedies is unclear.
Her nandez had argunments to nmake to the Board but none, on our
prelimnary review, had great pron se of success. Her nandez'

t hen counsel has since said that he and Her nandez agreed that no

There were three days of hearings conducted over the course
of two years. Much of the delay resulted from requests by
Her nandez' counsel for continuances and, in at |east one
i nstance, because Hernandez failed to appear at a schedul ed
heari ng.
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court appeal fromthe Board' s decision should be taken because
it would be hopeless and that it was nore useful for Hernandez
to defer any clear-cut affirmance and in the meanti me accunul ate
"equities." But it is doubtful that Hernandez woul d endorse
this description of what happened, nor is it certain what
Her nandez was told at the tine.

Nevert hel ess, the strategy--if there was one--was
initially successful. For reasons not explained to us, no
action was taken agai nst Hernandez for al nost four years. Then,
in May 1997, the INS issued a so-called "bag and baggage" letter
to Hernandez, which directed himto appear for deportation the
foll owi ng nonth. On the day of his schedul ed deportation,
Hernandez hired a new attorney who immediately filed a wit of
habeas corpus in the district court, 28 U S.C. § 2241, and a
notion to reopen his case with the Board, 8 C.F.R 88 3.2(a) &
(c) (2000); both pleadings clainmed that Hernandez had been
deni ed due process in the deportation proceedi ngs because of
prior counsel's ineffectiveness.

Al t hough unsure of its jurisdiction, the district court
st ayed Hernandez' deportati on based on the "facial seriousness”
of his due process claim Hernandez v. Reno, 63 F. Supp. 2d 99,
100 (D. Mass. 1999). At Hernandez' request, the district court

al so stayed his habeas proceeding in light of then-pending
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l[itigation in which we proposed to consider, inter alia, whether

new y- passed |egislation barred section 212(c) discretionary
relief for deportable crimnals who had sought a wai ver prior to

the new restrictions. Thereafter, in Goncalves v. Reno, 144

F.3d 110, 133 (1st Cir. 1998), cert. denied, 526 U S. 1004

(1999), we held that the new restrictions did not apply to such
per sons.

The district court then proceeded w th Hernandez'
petition but now found relief barred by an intervening deci sion

by the Suprene Court, Reno v. Anerican-Arab Anti-Di scrimnation

Comm , 525 U. S. 471, 482-87 (1999), construing section 242(g) of
ITRIRA, 8 U S.C. 8§ 1252(g) (Supp. Il 1996). Hernandez, 63 F.
Supp. 2d at 103. By its terms, that section precludes
jurisdiction by any court, apart from direct court of appeals
review as authorized in that section, over clains:

by or on behalf of any alien arising from

the decision or action by the Attorney

General to commence proceedi ngs, adjudicate

cases, or execute renoval orders against any

alien under this chapter

Read literally, this | anguage coul d easily be taken to
bar district court habeas jurisdiction insofar as the "claint
related to any one of the three described types of "decision or

action." The district court viewed the relief sought by

Hernandez --effectively requiring the Board to reopen his
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section 212(c) waiver case--as interfering with the Attorney
CGeneral's decision to "adjudicate" cases. Her nandez, 63 F.
Supp. 2d at 103. The court therefore dism ssed Hernandez'
petition for |ack of subject matter jurisdiction but stayed its

order to permt an appeal, finding the issue "not wthout
doubt." 1d.
Her nandez now appeals, clainmng that the district

court's reading of section 242(g) and Anerican-Arab is

i nconsistent with our later decision in Wallace v. Reno, 194
F.3d 279, 285 (1st Cir. 1999). The governnment responds that the
habeas petition was correctly dism ssed for | ack of jurisdiction
for two other reasons: because forner section 106(a) of the
INA, 8 U S.C. 8§ 1l105a(a), made direct review the exclusive
avenue to review deportation orders, and in the alternative
because Hernandez has failed to exhaust his admnistrative
remedies, id. 8§ 1105a(c). The government also says that
Her nandez has failed to show either ineffective assistance of
counsel or that the immgration judge erred in denying
di scretionary relief to Hernandez.

We are not persuaded by either the district court's or
the governnent's jurisdictional objections. The district
court's reading of section 242(g) is not without force, but it

was rejected in Goncal ves--based on an unwillingness to find an
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i nplied repeal of habeas corpus. Goncalves, 144 F.3d at 119-23.
Goncal ves was reaffirnmed in Wallace--notw thstanding Anmeri can-

Arab. Wallace, 194 F. 3d at 284-85. |ndeed, while Anerican-Arab

was not concerned with habeas, its surprisingly narrow readi ng
of section 242(g) indirectly reinforces Wallace and Goncal ves.

The governnent itself agrees that Anerican-Arab's reading of

section 242(g) "does not divest the district court of
jurisdiction.”

The government relies instead on former section 106(a)
of the INA. That section, now repealed but still pertinent to
Hernandez' claim see I RIRA 88 309(a) & (c)(1), 8 U S.C. § 1101
note (Supp. Il 1996), made court of appeals review the "sole
and excl usive procedure” to review final orders of deportation.
I NA 8§ 106(a), 8 U.S.C. 8 1105a(a). But in the pertinent tine
frame, section 106 itself explicitly endorsed habeas corpus as
a renmedy, id. 8 1105a(a)(10), and even if this were not so, the
|l ogic of Goncalves' objection to inplied repeal of habeas
applies with equal force where an asserted constitutional
default by counsel forfeits direct review.

In the alternative, the governnent argues that
Her nandez has failed to exhaust his adm nistrative renedies.
Under former section 106(a)(c), review of an order of

deportation was barred if, inter alia, "the alien has not
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exhausted the adm nistrative renedies available to him as of

right . . . ." 8 US.C. 8§ 1105a(c). The governnment appears to
rely both on Hernandez' past failure to utilize available
remedies and on his present pending notion to reopen. It is

useful to treat past and present renedi es separately.

Starting with the past, at one time Hernandez di d have
at least two renmedies as of right, nanely, briefing a tinely
appeal to the Board and noving to reopen by Septenber 30, 1996,
8 CF.R 8 3.2(c)(2) (2000). Sonetimes courts do talk of
"failure to exhaust" past renedi es that are no | onger avail abl e,
meani ng either that the party did not seek the agency renedy at

all or did not make a particular argunent. E.g., Roman-Martinez

v. Runyon, 100 F.3d 213, 220 (1st Cir. 1996). These are
essentially argunents that a claimor contenti on has been wai ved
or forfeited--which is quite different than saying that there is
an exi sting agency renedy that should be invoked before turning
to the courts.

However | abeled, the government's objection based on
now- f orgone renedi es essentially overlaps, in this case, wth
the "merits."” Hernandez' central claimin the district court
was that counsel's failure seriously to pursue an appeal to the
Board, and his failure entirely to appeal to this court, created

a constitutional defect. If this were so--and we will returnto
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the nmerits shortly--it would be very odd to say that counsel's

unconstitutional conduct created a waiver, forfeit, or failure

to exhaust that prevented his client fromever litigating that
issue. The same is true of the failure to nove to reopen within
the time limts.

This brings us back to the pending notion before the
Board. This is not a remedy "as of right" under former section
106(a)(6), because Hernandez' notion to reopen was filed |ong
after the time period for such notions. 8 C.F.R 8§ 3.2(c)(2)
(2000). But to the extent that the Board does provide currently
avai l able remedies as a matter of grace, a court is free to
require exhaustion of such renmedies--not because of any
jurisdictional objection or statutory command but sinply because

it makes sense. See McCarthy v. Madigan, 503 U.S. 140, 144

(1992); Davis, Admnistrative Law 8 15.2 (3d ed. 1994).

The Board, admrably in our view, has sought to cope
with the type of problem raised in this case by setting up a

procedure for respondents to seek reopening of deportation

orders based on i nconpetence of counsel. 1n re Lozada, 19 1. &
N. Dec. 637, 639 (BIA 1988). Recognizing that such clains are
easily nmade and conpromse finality, the Board's criteria
require an affidavit describing the alleged agreenent wth

counsel, notice to counsel (who can respond), and a statenment
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whet her the alleged default by counsel has been reported to
state authorities and, if so, with what result (and if not, why
not). Id.

In the ordinary case, we agree that the respondent nust
use the Board's own procedures to resolve his conpetency of
counsel cl ai ns. Absent a threat of inmmedi ate deportation, a
district court should in general decline to entertain a habeas

petition chall enging conpetency of counsel. See Bernal-Vallejo

v. INS, 195 F.3d 56, 64 (1st Cir. 1999). Even if such a threat
i npends, the respondent still ought to show good cause why he
has not previously sought a discretionary stay of deportation,
as well as reopening, fromthe Board. However, unless rigidly
prescri bed by statute, exhaustion nay be excused where there is

reason to do so. See Sousa v. INS, 226 F.3d 28, 31-32 (1st Cir.

2000) .
Her e, Her nandez is threatened wth imedi ate
deportation and his petition to reopen has been pending with the

Board for well over three years. Cf. Dabone v. Karn, 763 F.2d

593, 597 n.2 (3d Cir. 1985) (holding that the Board's "failure
to act within a reasonabl e period” on a notion to reopen may be
treated as an "effective denial"). Under these circunstances,
to await further action by the Board would, on the one hand,

frustrate Congress' plain intent to expedite deportation of
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aggravated felons, see IIRIRA 8 304(a)(3), 8 U S.C. § 1229(d) (1)
(Supp. Il 1996), and, on the other, risk deporting Hernandez
wi thout giving him an opportunity to make his constitutional
objection in court. W therefore turnto the nerits of the due
process claim

There is no Sixth Amendnent right to counsel in
deportation, which is a civil proceeding, but several courts of
appeals (including this one) have said that where counsel does
appear for the respondent, inconpetence in sone situations may

make the proceeding fundanentally unfair and give rise to a

Fifth Amendment due process objection. Lozada v. INS, 857 F.2d

10, 13 (1st Cir. 1988). We have said that a process becones
fundamentally wunfair when "the alien [is] prevented from
reasonably presenting his case.” |d.

There is one threshold i ssue. Hernandez has never had
a | egal defense to deportation. He does not say that he is not
an alien or that he was wongly convicted of a deportable crinmne.
Rat her, all that stands between him and deportation is his
request for a section 212(c) discretionary waiver, based on the
Attorney General's weighing of equities. It is this request for
a discretionary waiver that Hernandez says his attorney

m shandl ed.
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The Eleventh Circuit has taken the view that waiver
relief is so speculative and so much a matter of grace that "an
attorney's deficient representati on does not deprive an alien of
due process if the deficient representation nerely prevents the
alien frombeing eligible for suspensi on of deportation.” Mjia
Rodri guez v. Reno, 178 F.3d 1139, 1148 (11th Cir. 1999), cert.
denied, 121 S. Ct. 563 (2000). Yet waivers are granted or

wi thheld according to largely fixed criteria, Yepes-Prado v.

INS, 10 F. 3d 1363, 1365-66 (9th Cir. 1993), and have an enornous
practical inmpact. We think it best to treat the specul ative and
di scretionary character of waivers not as an absol ute bar but as
bearing on the |ikelihood that counsel's conduct affected the
out cone.

Turning then to the due process claimitself, Hernandez
did have a fair opportunity to present his waiver case to the

imm gration judge. There was a hearing, substantial testinony,

and a reasoned deci sion. Hernandez says that his attorney erred
during the proceedi ngs, but these are garden-variety clains that
counsel shoul d have handl ed matters sonewhat differently and in
this context do not even approach a showi ng that Hernandez has

been deprived of a constitutionally adequate opportunity to make
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his case.? Thus, everything turns on the claimthat counsel's
failure to brief the appeal to the Board and seek reviewin this
court conprised such a deprivation

Bot h steps may have been strategic--Hernandez' counse

so clainms explicitly as to judicial review-but we will assune
arguendo that attorney negligence is involved. Even in a
crim nal pr oceedi ng, att orney negl i gence creates a

constitutional flaw only if it is extreme and there is a
"reasonabl e probability that, but for counsel's unprofessiona
errors, the result of the proceedi ng woul d have been different."

Strickland v. Washington, 466 U. S. 668, 694 (1983); Prou v.

United States, 199 F.3d 37, 49 (1st Cir. 1999), cert. denied,

520 U. S. 1129 (2000). We have reviewed the imm gration judge's
deci sion and cannot find any such "reasonabl e probability" that
the result would have been different if counsel had carried
t hrough with an appeal to the Board or to this court.

To support his contrary claim Hernandez points to two
equi tabl e consi derations that he argues would have led to the

grant of a waiver by the Board. Hernandez says that the extent

Her nandez al so points to errors made by the imm gration
judge concerning the length of time Hernandez' children were
receiving welfare support, Hernandez' rehabilitation, and
permtting Hernandez' wife to testify. Even accepting these
claims as true (and there is a serious question whether they
are), such "m stakes" fall far short of a denial of due process.
See Toscano-G 1 v. Trom nski, 210 F.3d 470, 474 (5th Cir. 2000).
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of his famly ties in the United States are an "unusual and
out standi ng equity"” and that his "genuine rehabilitation” also
wei ghed in favor of a waiver. As to the first, Hernandez argues
that he has sixty-five "close" famly nmenbers who are either
U.S. citizens or |awful permanent residents. As evidence of the
second, Hernandez points to his |limted crimnal history (one
conviction), steady enploynment, community involvenent, and
renmoval of his famly from wel fare support.

Havi ng been convicted of a serious drug offense,
Her nandez needed to denobnstrate “"unusual or outstanding
countervailing equities.™ Hazzard v. INS, 951 F.2d 435, 438
(st Cir. 1991). The numerous relatives that Hernandez now
cites as equities are nore distant than those that the
i mm gration judge did consider (his children, wife, nother, and
sisters). It is difficult to see why consideration of such
attenuat ed rel ati onshi ps shoul d alter the equitabl e bal ance. As
for rehabilitation, Hernandez' seens only to have seriously
begun after deportation proceedings originally comenced in
1990.

Conversely, there is at |east sone evidence of other,
| ess admirabl e behavi or by Hernandez. This led the imm gration
judge to say that even accepting that Hernandez had established

unusual or outstanding equities, he still believed that a wai ver
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woul d not be justified. 1In all events, we can identify nothing
in Hernandez' case that |leads us to believe that there is a
"reasonabl e probability" that the result of the proceedings
woul d have been different had an appeal been perfected.

Were this a crimnal case, counsel's failure to conply
with a defendant's request to appeal would be treated as

prejudice per se. Roe v. Flores-Ortega, 120 S. Ct. 1029, 1038-

39 (2000). But we are unwilling, unless directed to do so, to
incorporate into civil deportation proceedings the whole
apparatus of Sixth Amendnent precedent. But see Dearinger ex

rel. Volkova v. Reno, 232 F.3d 1042, 1045-46 (9th Cir. 2000).

Qur concern in the inmmgration context is not with the Sixth
Amendment but with preserving a fair opportunity to have a
wai ver claim considered; it does not include an opportunity to
tie up deportation proceedings in knots through coll ateral
attacks on defects that would not plausibly have altered the
result.

Whet her or not Hernandez' counsel engaged in strategic
behavior in this case, the threat is a very real one. A
convicted crimnal sits in jail while his habeas petition is
pendi ng; soneone threatened with deportation but at |arge has
every incentive to string out the deportation process,

especially after an initial adverse decision by the imm gration

-15-



j udge makes prospects of getting a waiver dim Sixth Amendnent
precedent is worth consulting where counsel's performance is
attacked in a deportation proceeding, but it is not binding and
shoul d not be blindly inported whol esal e.

There is an alternative reason in this case why the due
process claimshould fail even if we extended the prejudice per
se notion fromcrimnal convictions to review of waiver denials
in deportations. On Septenber 4, 1992, the inmm gration judge
deni ed Her nandez' request for waiver (Hernandez havi ng conceded
deportability in 1989). Hernandez does not deny that he knew of
t hat decision; on the contrary, he says--in a very cursory
affidavit--that his then counsel assured him that he had
appeal ed and would continue to pursue all avenues; after that,
the affidavit indicates, Hernandez knew |little nore about what
happened. At nmost, it appears that Hernandez had a cursory
conversation with his |awer in 1995.

It is hard to stomach the i dea that Hernandez could sit
on his hands for alnost five years and then say that he was
unconstitutionally denied an opportunity to pursue an appeal
from the denial of waiver. Knowi ng that he had been denied a
wai ver and was subject to deportation, it would seem that
Hernandez had some duty--as a condition of a successful due

process claim-to nmonitor his |awer's actions and assure that
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hi s appeal was being pursued. Cf. Leblanc v. INS, 715 F. 2d 685,
694 (1st Cir. 1983). So far as his affidavit reveals, he did
not hi ng what ever after 1995 when he says that his then | awer
told himthat there was "no word on the appeal.”

Only in 1997, five years after the original denial of
wai ver (and on the day he was faced with a bag and baggage
| etter order) did Hernandez claimon collateral attack that all
this time he has been deni ed an opportunity to appeal. What he
now wants is a judicial stay pending his petition to the Board
to reopen or a judicial determnation providing himwth a new
opportunity to appeal to the Board. This is not due process but
overkill of the kind that has | ed Congress increasingly to limt
judicial review and to abolish waivers even for those who nay
fully deserve them

Not hing in this opinion should be read as altering the
status of Hernandez' pending notion to reopen. Although we can
identify no due process violation in Hernandez' original
proceedings, it is within the Board' s power to reopen Hernandez'
case, and to stay deportation pending its decision on the
motion, if it thinks that the circunstances so warrant. We
express no opinion as to these matters.

The district court's decision is affirmed and this

court's Septenber 9, 1999, stay of deportation is vacated.
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